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There is the further difficulty that neither custom nor
enacted law provides a guide to many of the civil cases now
coming before the native courts, and similar cases may be
decided on different principles in different places. More-
over, illiterate elders, versed only in existing customary
law, are not well fitted to create new principles of law in
civil cases of a new type, such as those which arise out of
commercial intercourse.
Another problem is the need for a change in court pro-
cedure. In many areas proceedings in the tribal courts were
informal and 'more after the style of a family council than
a court of law'. There were no written records, no rules of
admissibility of evidence, and no regular machinery for
the execution of judgements. Hearings were attended by
relatives and friends as well as witnesses, and all were free
to speak. Time was no object.
Informal procedure of this kind is becoming less and less
suited to modern conditions. Many Africans are in paid
employment and for them time is a serious factor. Rules
of evidence are now necessary since judges are less likely
than in the past to have pre-knowledge of the facts of the
cases which come before them; and oaths can no longer
properly be used as evidence where the breakdown of
tribal belief makes cheating easy for those who have ceased
to believe in supernatural punishment. Thus 'such ques-
tions as the burden of proof, the admissibility of hearsay
evidence, the value of circumstantial evidence, the admis-
sibility of evidence as to character, etc., are by no means
mere technicalities5.1
from their homes for long periods, the need for continuous work to
earn a living, the influence of missions, etc.) in restricting the oppor-
tunities for tribal education of this kind needs no emphasis. It is a
well-known fact, moreover, that the exact memory for detail which is
'characteristic of primitive and illiterate minds is usually unable to
survive the process of modern education.*
Arthur Phillips, JReport on Native Tribunals, Government Printer,
Nairobi, Kenya, p. 277.
* Ibid., Kenya, p. 247,